NUTRIENT STANDARDS RULES (version 7.3)

NEW RULE I: NUTRIENT STANDARDS VARIANCES

(1) A person may apply to the department for a nutrient standards variance at any
time following the board’s adoption of base numeric nutrient standards.

(2) An application for an individual variance must provide adequate demonstration
that there are no reasonable alternatives that eliminate the need for a variance and
that attainment of the base numeric nutrient standards is precluded due to economic
impacts, the limits of technology, or both. If the demonstration relies upon economic
impacts, the demonstration must be consistent with the guidelines developed by the
department and the nutrient work group, as provided in 75-5-313(2), MCA.

(3) The department shall review each application for an individual variance to
determine whether a reasonable alternative, such as trading, a permit compliance
schedule, a general variance, reuse, recharge, or land application would eliminate
the need for an individual variance. If the department makes a preliminary finding
that a reasonable alternative to approving an individual variance is available, the
department shall consult with the applicant prior to making a final decision to
approve or deny the individual variance.

(4) If, after consultation with the applicant, the department determines that no
reasonable alternative to an individual variance exists, the department must
determine whether the information provided by the applicant in (2) adequately
demonstrates that attaining the base numeric nutrient standards is not feasible. If the
department finds that attaining the base numeric nutrient standards is not feasible,
the department shall approve an individual variance, which will become effective and
incorporated into the applicant’s permit only after adoption by the department in a
formal rulemaking proceeding.

(5) An application for a general variance must provide information demonstrating
that the wastewater treatment facility meets the requirements of 75-5-313(5)(b),
MCA, or updated concentrations subsequently adopted by the department.

(6) A permittee who has already received a general variance is not required to
further treat the facility’s discharge to an updated (lower) general variance
concentration adopted by the department if it can be demonstrated that achieving
the lower concentration would not result in net environmental improvement, or would
not result in material progress towards attaining the base numeric nutrient standard,
and would cause more environmental harm than remaining at the previous general
variance concentration. The demonstration must be consistent with guidelines
developed by the department and the nutrient work group.

(a) Permittees who have made a demonstration per (6) and are not required
to treat their facility’s discharge to the current general variance concentration(s) must
begin to collect water quality data that can be used to determine if the status
described in (6) remains true. Data collection must be consistent with guidelines
developed by the department and the nutrient work group.

(7) An approved TMDL that demonstrates that a wastewater treatment facility is an
insignificant nutrient load to a receiving waterbody precludes the need for the
facility’s permittee to receive or maintain a nutrient standards variance.

17.30.602 DEFINITIONS In this subchapter the following terms have the meaning
indicated below and are supplemental to the definitions given in 75-5-303, MCA:

(1) through (15) remain the same.

(16) “Limits of technology” means wastewater treatment processes for the
removal of nitrogen and phosphorus compounds from wastewater that can achieve a
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concentration of 70 micrograms of total phosphorus per liter and 4,000 micrograms
of total nitrogen per liter.
(16) through (34) remain the same but are renumbered an through (35).
(35) @ "Total nrtrogen" means the

separate-the-soluble-and-nen-seoluble-fractions-must-be-0-45-pm sum of all nitrate,

nitrite, ammonia, and organic nitrogen, as N, in an unfiltered water sample. Total

nitrogen in a sample may also be determined by persulfate digestion, or as the sum
of total kjeldahl nitrogen plus nitrate plus nitrite.
@;6} (37) "Total phosphorus" means the
sum of orthophosphates, polyphosphates, and organically
bound phosphates, as P, in an unfiltered water sample. Total phosphorus may also
be determined directly by persulfate digestion.

(37) through (40) remain the same but are renumbered (38) through (41).

414 (42) “DEQ-7" means the department circular that is adopted and
incorporated by reference in ARM 17.30.619 and is entitled “Montana Numeric
Water Quality Standards.” This circular establishes water quality standards for toxic,
carcinogenic, bioconcentrationg, autrient, radioactive, and harmful parameters, and
also establishes human health-based water quality standards for the following
specific nutrients with toxic effects: nitrate, nitrate + nitrite, and nitrite.

(43) “DEQ-12" means the department circular that is adopted and
incorporated by reference in ARM 17.30.619 and is entitled “Montana Base Numeric
Nutrient Standards and Nutrient Standards Variances” This circular contains
numeric water quality standards for total nitrogen and total phosphorus in surface
waters and also contains variances from those standards.

17.30.619 INCORPORATIONS BY REFERENCE (1) The board adopts and
incorporates by reference the following state and federal requirements and
procedures as part of Montana's surface water quality standards:

(a) Department Circular DEQ-12, entitled “Montana Base Numeric Nutrient
Standards and Nutrient Standards Variances,” Part A (September 2012 edition),
which establishes numeric water guality standards for total nitrogen and total
phosphorus in surface waters;

{a)—(b) Department Circular DEQ-7, entitled “Montana Numeric Water Quality
Standards” (August 2010 edition), which establishes water quality standards for
toxic, carcinogenic, bioconcentrating, rutrient; and harmful parameters and also
establishes human health-based water quality standards for the following specific
nutrients with toxic effects: nitrate; nitrate + nitrite; and nitrite;

(b) through (f) remain the same but are renumbered (c) through (g).

(2) The department adopts and incorporates by reference the following as
part of Montana'’s surface water quality standards:

Department Circular DEQ-12, entitled “Montana Base Numeric Nutrient
Standards and Nutrient Standards Variances,” Part B (September 2012 edition),
which establishes variances from the numeric water quality standards for total
nitrogen and total phosphorus in surface waters adopted by the board in Part A of
Department Circular DEQ-12.

(2) remains the same but is renumbered (3).

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (2) remain the same.
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(3) No person may violate the following specific water quality standards for
waters classified A-1:

(a) through (h) remain the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards contained in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(i) through (k) remain the same.

17.30.623 B-1 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified B-1:

(a) through (h) remain the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

() through (k) remain the same.

17.30.624 B-2 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified B-2:

(a) through (h) remain the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(i) through (k) remain the same.

17.30.625 B-3 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified B-3:

(a) through (h) remain the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(j) through (k) remain the same.

17.30.626 C-1 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified C-1:

(a) through (h) remain the same.
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(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(i) through (k) remain the same.

17.30.627 C-2 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified C-2:

(a) through (h) remains the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(j) through (k) remain the same.

17.30.628 | CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified I

(a) through (i) remain the same.

(j) Beneficial uses are considered supported when the concentrations of
toxic, carcinogenic, or harmful parameters in these waters do not exceed the
applicable standards specified in department Circular DEQ-7_and DEQ-12 when
stream flows equal or exceed the flows specified in ARM 17.30.635(4) or,
alternatively, for aquatic life when site-specific criteria are adopted using the
procedures given in 75-5-310, MCA. The limits shall be used as water quality
standards for the affected waters and as the basis for permit limits instead of the
applicable standards in department Circular DEQ-7.

(k) Limits for toxic, carcinogenic, or harmful parameters in new discharge
permits issued pursuant to the MPDES rules (ARM Title 17, chapter 30, subchapter
13) are the larger of either the applicable standards specified in department Circular
DEQ-7 and, when applicable, the base numeric nutrient standards or nutrient
standards variances in DEQ-12, site-specific standards or one-half of the mean in-
stream concentrations immediately upstream of the discharge point.

17.30.629 C-3 CLASSIFICATION STANDARDS (1) remains the same.

(2) No person may violate the following specific water quality standards for
waters classified C-3:

(a) through (h) remain the same.

(i) Dischargers issued permits under ARM Title 17, chapter 30, subchapter
13, shall conform with ARM Title 17, chapter 30, subchapter 7, the nondegradation
rules, and may not cause receiving water concentrations to exceed the applicable
standards specified in department Circular DEQ-7 and, when applicable, the base
numeric nutrient standards or nutrient standards variances in DEQ-12 when stream
flows equal or exceed the design flows specified in ARM 17.30.635(4).

(j) through (k) remain the same.
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Commented [MS1]: This entire rule will be
repealed and its contents, with modification,
moved into Circular DEQ12 Part A.

17.30.635 GENERAL TREATMENT STANDARDS (1) through (3) remain the
same.

(4) For design of disposal systems, stream flow dilution requirements must
be based on the minimum consecutive seven-day average flow which may be
expected to occur on the average of once in 10 years. When dilution flows are less
than the above design flow at a point discharge, the discharge is to be governed by
the permit conditions developed for the discharge through the waste discharge
permit program. If the flow records on an affected surface water are insufficient to
calculate a 10-year seven-day low flow, the department shall determine an

flow dilution requirements must be based on the seasonal 14Q5, which is the lowest
average 14 consecutive day low flow, occurring from July through October, with an
average recurrence frequency of once in 5 years.
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17.30.702 DEFINITIONS The following definitions, in addition to those in 75-5-103,
MCA, apply throughout this subchapter (Note: 75-5-103, MCA, includes definitions
for “base numeric nutrient standards,” "degradation," "existing uses," "high quality
waters," "mixing zone," and "parameter"):

(1) through (16) remain the same.

E . | L .

(18) through (21) remain unchanged but are renumbered (17) through (20).

22 (21) “Reporting values (RRV)” means the detection level that must be
achieved in reporting surface water or ground water monitoring or compliance data
to the department unless otherwise specified in a permit, approval, or authorization
issued by the department. The RRYV is the department’s best determination of a
level of analysis that can be achieved by the majority of commercial, university, or
governmental laboratories using EPA approved methods or methods approved by
the department. The RRV is listed in Circular DEQ-7, Part A of Circular DEQ-12,
and the definition of total inorganic phosphorus.

(23) remains the same but is renumbered (22).

(23) “Total inorganic phosphorus” means the sum of all orthophosphates, as
P, in an unfiltered water sample. Total inorganic phosphorus may also be
determined by direct colorimetry. The RRYV for total inorganic phosphorus is 1
microgram per liter.

(24) "Total nitrogen" means the sum of all nitrate, nitrite, ammonia, and
organic nitrogen, as N, in an unfiltered water sample. Total nitrogen in a sample may
also be determined by persulfate digestion, or as the sum of total kjeldahl nitrogen
plus nitrate plus nitrite.

(25) "Total phosphorus" means the sum of orthophosphates,
polyphosphates, and organically bound phosphates, as P, in an unfiltered water
sample. Total phosphorus may also be determined directly by persulfate digestion.

(24) through (25) remain the same but are renumbered (26) and (27).

{26} (28) The board adopts and incorporates by reference:

(a) Department Circular DEQ-12, entitled “Montana Base Numeric Nutrient
Standards and Nutrient Standards Variances,” Part A (March 2012 edition), which
establishes numeric water guality standards for total nitrogen and total phosphorus
in surface waters.

{2 (b) Department Circular DEQ-7, entitled "Montana Numeric Water Quality
Standards" (August 2010 edition), which establishes water quality standards for
toxic, carcinogenic, bioconcentrating, autrient; radioactive, and harmful parameters
and also establishes human health-based water guality standards for the following
specific nutrients with toxic effects: nitrate; nitrate + nitrite, and nitrite;

(b) through (d) remain the same but are renumbered (c) through (e).

17.30.715 CRITERIA FOR DETERMINING NONSIGNIFICANT CHANGES
IN WATER QUALITY (1) The following criteria will be used to determine whether
certain activities or classes of activities will result in nonsignificant changes in
existing water quality due to their low potential to affect human health or the
environment. These criteria consider the quantity and strength of the pollutant, the
length of time the changes will occur, and the character of the pollutant. Except as
provided in (2), changes in existing surface or ground water quality resulting from the
activities that meet all the criteria listed below are nonsignificant, and are not
required to undergo review under 75-5-303, MCA:

(a) activities that would increase or decrease the mean monthly flow of a
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surface water by less than 15% or the seven-day 10 year low flow by less than 10%;

(b) discharges containing carcinogenic parameters or parameters with a
bioconcentration factor greater than 300 at concentrations less than or equal to the
concentrations of those parameters in the receiving water;

(c) discharges containing toxic parameters or nutrients, except as specified in
(1)(d) and (e), which will not cause changes that equal or exceed the trigger values
in department Circular DEQ-7. Whenever the change exceeds the trigger value, or if
nitrogen and phosphorous concentrations in Circular DEQ-12 are being considered,
the change is not significant if the resulting concentration outside of a mixing zone
designated by the department does not exceed 15% of the lowest applicable
standard;
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